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DEAN, Special Trial Judge: These consolidated cases were

heard pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petitions were filed.
Unl ess ot herw se indicated, subsequent section references are to

the Internal Revenue Code as in effect for the year at issue, and
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all Rule references are to the Tax Court Rules of Practice and

Procedure. The decisions to be entered are not revi ewabl e by any

ot her court, and this opinion should not be cited as authority.

Respondent determ ned for 2002 a deficiency in the Federal
i ncone tax of petitioners, John R Ray IV (M. Ray) and Rochelle
L. Ray, in the amount of $16,210. Respondent al so determ ned for
2002 a deficiency in the Federal inconme tax of petitioner Jennie
S. Ray, now known as Jennie S. Bader (Ms. Bader), in the anount of
$11, 391.

These cases have been consolidated for purposes of trial,
bri efing, and opinion, because they involve common questions of
fact and law arising fromthe separation and divorce of M. Ray
and Ms. Bader.

The issue for decision is whether certain paynents made by
M. Ray to Ms. Bader in 2002 constitute alinmony paynments wthin
t he neani ng of section 71(b)(1) that are deductible by M. Ray
under section 215(a) and that are includable in the inconme of M.

Bader under section 71(a).

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. Wen the petitions
in these cases were filed, M. Ray resided in Spring, Texas, and

Ms. Bader resided in Tonball, Texas.
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M. Ray and Ms. Bader were married on July 23, 1988. They
had three children fromthe marriage. They separated on July 17,
2001, after which the children resided with Ms. Bader.

During their separation, M. Ray paid to Ms. Bader
approximately $6,000 to $7,000 per nonth with the understanding
that the funds woul d be used for the financial support of M.
Bader and the three mnor children. M. Bader acknow edged t hat
M. Ray paid “what he felt was fair”, and the anmount of the
mont hly paynents varied accordingly. M. Ray conceded that any
support paynents nmade prior to March 13, 2002, were voluntary and
do not constitute alinony for Federal income tax purposes.

State Court Proceedi ngs

On July 25, 2001, Ms. Bader filed an Original Petition for
Divorce in the District Court of Harris County, Texas (State
court).

The State court, pursuant to an agreed order submtted by the
parties’ divorce counsel, appointed an arbitrator to resolve al
pendi ng issues relating to the dissolution of the marriage and the
children. An arbitration was scheduled for March 13, 2002 (March
13 arbitration). A week prior to arbitration, M. Ray’s divorce
counsel submtted to the arbitrator a Medi ati on Menorandumto
brief her on the background and the issues to be resol ved.

On the arbitration date, M. Ray and Ms. Bader reached an
agreenent on all outstanding issues, and the terns of the divorce

were recited into the record by their respective divorce counsel.
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Both M. Ray and Ms. Bader testified under oath that they
understood and agreed to the terns recited therein. A transcript
of the March 13 arbitration was prepared and was filed with the
State court as “The Arbitration Agreenent Statenent of Facts
Bet ween Jenni e Sophia Ray and John Robert Ray, |1V March 13, 2002~
(arbitration agreenent). Under the arbitration agreenent, M. Ray
agreed to pay to Ms. Bader the sum of $20,000 in alinony, payable
at the rate of $4,000 per nonth, beginning in April of 2002 and
term nating in August of 2002.

On April 22, 2002, the State court entered an Agreed Final
Decree of Divorce (divorce decree), dissolving the marriage of M.
Ray and Ms. Bader. Consistent with the arbitration agreenent,
section 1.2 of the divorce decree obligated M. Ray to pay a total
of $20,000 in alinmony, to commence on April 1, 2002. Section 1.2
of the divorce decree provides:

1.2 Terns, Conditions, and Conti ngencies

Amount - JOHN ROBERT RAY, IV will pay to JENNIE SOPHI A
RAY $4, 000.00 per nmonth as alinmony. These paynents will
be payabl e beginning April 1, 2002, on or before the 1st
day of each nonth, beginning on the first such day after
the date of divorce in this case.

Term - The paynments wll end after the paynent of
$20,000.00 total, with the |ast paynent being due on
August 1, 2002, providing all paynents have been made.
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Paynents Made by M. Ray to M. Bader

The arbitration agreenment did not require alinmony paynents to
begin until April of 2002. The divorce decree, |ikew se, did not
require alinony paynents to begin until April 1, 2002.
Nevert hel ess, at the end of March of 2002, M. Ray nade a paynent
to Ms. Bader--check No. 1095, dated March 22, 2002, in the anmount
of $3, 000.

During the exam nation of his return by respondent, M. Ray
substantiated that he paid alinony of $16, 000 between April 1 and
August 1, 2002. Al of the paynents were nmade by personal checks,
and sonme of the checks included both alinony and child support.
The final paynment was check No. 1219, which bore the notation of
“Alinmony-Final”. A summary of the substantiated alinony paynents
fol |l ows:

Check No. 2002 Date Amount Al i nbny Chil d Support

1109 Apr. 8 $3, 000 $2, 000 $1, 000
1114 Apr. 21 3, 000 2,000 1, 000
1129 May 5 3, 000 2,000 1, 000
1161 June 5 2, 000 2,000 --
1162 June 6 2,000 2,000 --
1177 June 21 2,000 2,000 --
1199 July 8 2,000 2,000 --
1219 July 24 2,000 2,000 - -

The 2002 Defi ci enci es

M. Ray married his current wife, Rochelle Ray, in 2002.
They jointly filed a 2002 Form 1040, U.S. Individual |Incone Tax

Return, prepared by Ernst and Young LLP, on which they clainmed an

Al t hough the exhibits prepared by M. Ray indicated that
check No. 1161 was a check for $3, 000, the bank statenent shows
that the correct anount is $2, 000.
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al i rony deduction of $41,000. M. Bader filed a 2002 Form 1040,
U.S. Individual Inconme Tax Return, prepared by a certified public

accountant, on which she failed to report any alinony incone.

Di scussi on

M. Ray and Ms. Bader bear the burden of proving that
respondent’s determinations in the respective notices are

erroneous. Rule 142(a); Welch v. Helvering, 290 U. S 111, 115

(1933) .2

| . Parties’ Arqunents

In the role of a stakehol der, respondent issued separate
statutory notices of deficiency to M. Ray and Ms. Bader,
addressing their inconsistent treatnent of the paynents.

Respondent disallowed M. Ray’s alinony deduction of $41, 000 based
on the determnation that M. Ray failed to substantiate that he

actual ly paid $41,000 or that such amobunt was alinony. Respondent
determ ned that Ms. Bader received alinony of $41,000 in 2002 and

adj usted her incone accordingly.

M. Ray alleges that the clai ned deduction of $41, 000

represented the sumof all the paynents nmade by himin 2002. He

now agrees that any paynents nade prior to the March 13

2Wth respect to any factual issue relevant to ascertaining
the liability of the taxpayer, sec. 7491(a) shifts the burden of
proof to the Conmm ssioner in certain situations. The resolution
of the factual issue in this case does not depend upon which
party has the burden of proof. Rather, the factual issue is
deci ded upon the basis of the stipulated facts and the docunents
contained in the record. Therefore, sec. 7491(a) does not apply.
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arbitration were voluntary and did not constitute alinony for
Federal incone tax purposes. Subsequent to March 13, 2002, M.
Ray wote to Ms. Bader a total of 10 checks, totaling $23, 000 of
whi ch he states that he intended $20,000 to be alinony and the
remai nder to be child support. O the $20,000, M. Ray

substanti ated that $16,000 was alinony. M. Bader agrees that she
recei ved alinmny of $16,000 in 2002 and has paid Federal income
tax on that anount.

1. | ssues Rai sed

At issue in this case is whether the remnai ning $4, 000
constitutes alinmony within the meaning of section 71(b)(1) that is
deducti ble by M. Ray under section 215(a) and that is includable
in the inconme of Ms. Bader under section 71(a).

The $4,000 at issue is represented by three checks: (1)
$2,000 is attributable to check No. 1095, dated March 22, 2002,
(2) $1,000 is attributable to check No. 1129, dated May 5, 2002,
and (3) $1,000 is attributable to check No. 1148, dated May 20,
2002.

Check No. 1095 was a check for $3,000. O that amount, M.
Ray clainms that he intended $2,000 to be his initial alinony
paynment (Initial Paynent) and the renmainder to be child support.
M. Ray testified that he nmade the Initial Paynent prior to the
prescribed date of April 1, 2002, because he assuned that the

di vorce was final after the March 13 arbitrati on. He al so assuned
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that any paynents nmade thereafter would be in furtherance of the
di vor ce.

The Initial Paynment was made after the parties entered into
the arbitration agreenent, but before April 1, 2002. This raises
two | egal issues: (1) Whether the arbitration agreenent is a
“divorce or separation instrunment” as defined by section 71(b)(2),
and (2) whether the Initial Payment was made “under” a divorce or
separation instrunment as required by section 71(b)(1).

As for check Nos. 1129 and 1148, M. Ray testified that,

subsequent to the exam nation of his return, he discovered

addi ti onal docunentation to show that the two checks represent

al i nony that was not previously accounted for. He clainmed that
the checks, together with the docunentation previously submtted
to respondent, show that he paid a total of $18,000 in alinony
between April 1 and August 1, 2002, or $2,000 nore than previously

subst anti at ed.

M. Ray argues that check No. 1129 should be recharacterized
to reflect that the entire check anount of $3,000, instead of only
$2, 000, was alinobny. M. Ray further argues that check No. 1148,
in the amount of $1,000, represented alinony, but it was not
accounted for, because the check was not discovered until after
t he exam nati on

Check Nos. 1129 and 1148 raise an issue of fact. There is no

di spute that these paynents were nmade under the divorce decree.
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Therefore, the only dispute is whether the $2,000 was paid as
alinony or child support.

Ms. Bader contends that she received alinony of only $16, 000
in 2002. She takes the position that any paynents in excess of
$16, 000 were either voluntary or child support and did not

constitute alinony within the neaning of section 71(b)(1).

A. VWether the Initial Paynent Qualifies as
Al i nrbny Under Section 71(b)

Section 215(a) allows a deduction for the paynent of alinony
during a taxable year. Section 215(b) defines alinony as a
paynment that is includable in the gross incone of the recipient
under section 71. Section 71(a) provides that gross incone
i ncl udes anounts received as alinony or separate naintenance
paynments. Under section 71(b)(1), the term“alinony or separate
mai nt enance paynent” neans any cash paynent if—-

(A) such paynment is received by (or on behalf of) a
spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of separate
mai nt enance, the payee spouse and the payor spouse are
not nmenbers of the same household at the tinme such
paynment is made, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.
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The Initial Paynment satisfies all of the requirenents under
section 71(b)(1)(B)-(D). 1In dispute is section 71(b)(1)(A),
specifically: (1) Wiether the arbitrati on agreenent was a
“divorce or separation instrunent”, and if yes, (2) whether the
Initial Paynment was received by Ms. Bader “under” a divorce or
separation instrunent.

VWether the Arbitration Agreenent WAs a
“Divorce or Separation Instrunent”

Section 71(b) defines the term*“divorce or separation
i nstrunent” as:

SEC. 71(b). Alinony or Separate M ntenance Paynents
Defi ned. - - For purposes of this section-

* * * * * * *

(2) Divorce or separation instrunent.--The term “divorce
or separation instrument” nmeans-

(A) a decree of divorce or separate nmaintenance
or a witten instrunent incident to such a decree,

(B) a witten separation agreenent, or
(C) a decree (not described in subparagraph (A))
requiring a spouse to nake paynents for the support or
mai nt enance of the other spouse.
M. Ray contends that the arbitration agreenent is a “decree
of divorce”, because the arbitration agreenment nerged with the
di vorce decree once the decree was filed with the State court on
April 12, 2002. The merger clause under the divorce decree

provides for a nmerger of a “nediation agreenent” into a fina

decree of divorce:
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This Final Decree of Divorce is stipulated to represent

a nerger of a nediation agreenent between the parties.

To the extent there exist any differences between the

medi ati on agreenment and this Final Decree of Divorce,

this Final Decree of Divorce shall control in al

I nst ances.

The parties used the terns “nediation” and “arbitration”
i nt erchangeably when referring to the March 13 arbitration. For
exanpl e, the nmenorandumthat M. Ray’'s divorce counsel prepared in
advance of the March 13 arbitration was | abeled “Medi ati on
Menor andun? rather than “Arbitrati on Menoranduni. Al though the
arbitration agreenent was not | abeled as the “nediation
agreenent”, both parties intended it as such.

Merger, with respect to the | aw of contracts under Texas | aw,

refers to the extinguishnment of one contract by its absorption

into another contract and is largely a matter of the intention of

the parties. Smth v. Smth, 794 S.W2d 823, 827-828 (Tex. App.
1990). Before one contract is nerged into another, the |ast
contract nust be between the sane parties as the first, nust
enbrace the sane subject matter, and nust have been so intended by
the parties. |1d. at 828.

When an agreenent is incorporated into a divorce decree, the

decree is a consent judgnent. MQire v. MGuire, 4 S.W3d 382,

386 (Tex. App. 1999); Rivera v. Ofice of Attorney CGeneral, 960

S.W2d 280, 283 (Tex. App. 1997). Once the court approves the

agreenent and nakes it a part of the judgnent, the agreenent is no
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| onger nerely a contract between private individuals but is the

judgnent of the court. MQire v. MGiire, supra.

In this case, the arbitration agreenent and the divorce
decree were nmade between the sane parties, enbraced the sane
subject matter, ordered the sanme support anmounts and paynent
schedul e, and was intended by the parties to be incorporated into
the divorce decree. Under Texas law, the arbitration agreenent
becane a part of the consent judgnment once it was incorporated
into the final divorce decree. Therefore, by virtue of the
merger, the arbitration agreenent beconmes an integrated part of
the “divorce or separation instrunment” within the neaning of
section 71(b).

VWhether the Initial Paynent WAs Received
“Under” a Divorce or Separation |Instrunment

The resol ution of whether the Initial Paynent was received
“under” a divorce or separation instrunent turns on the question
of timng. Both the arbitration agreenent and the divorce decree
(collectively, the qualifying divorce instrunent) are explicit in
their ternms that alinony paynents “w Il be payabl e begi nning Apri
1, 2002".

M. Ray contends that his | egal obligation was to pay alinony
of $20,000. He argues that so long as the sum of $20, 000 was
paid, it is irrelevant whether he commenced the alinony paynments
in March or in April of 2002. M. Ray’ s argunent ignores the

guestion of the Initial Paynent’s tim ng.
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On the other hand, the focus of Ms. Bader’s argunent is that
the Initial Paynment was made too early. She argues that the
Initial Paynment is not alinony because it was paid prior to the
prescri bed date of April 1, 2002. She further argues that M. Ray
failed to produce any docunentation that would authorize himto
shift the Initial Paynent into April, or to deemthe Initial
Paynment al i nony.

The obligation to make alinony paynents must have been

i nposed by the decree itself. Healey v. Conm ssioner, 54 T.C

1702, 1705-1706 (1970), affd. w thout published opinion 28 AFTR 2d
71-5217, 71-2 USTC par. 9536 (4th Gr. 1971); see Prince v.

Commi ssioner, 66 T.C 1058 (1976); Joslyn v. Conm ssioner, 23 T.C

126, 133-134 (1954) (holding that paynents that fell outside of
the scope of a qualified divorce or separation instrunent were not

alinony), revd. in part and affd. in part on other grounds 230

F.2d 871 (7th Gr. 1956); Leventhal v. Conm ssioner, T.C Meno.
2000-92 (sane).
The qualifying divorce decree, fromwhich M. Ray’s alinony
obligation arose, required alinony paynents to conmence on Apri
1, 2002. The Court nust decide whether the Initial Paynent fel
outside of the scope of the qualifying divorce decree, because it
was made prior to April 1, 2002. The Court holds that it does.
Under section 71(b)(1)(A), the Court has strictly construed

the ternms of the instrunent in determ ning whether a paynent has
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been made “under” a qualified divorce or separation instrunent.

In Wells v. Conm ssioner, T.C Meno. 1998-2, by the express terns

of the court order, the taxpayer’s legal obligation to pay alinony
commenced on Cctober 15, 1990. |In determ ning whether the

t axpayer’s paynents were nmade pursuant to a “witten separation
instrunment”, the Court |ooked to when the paynents were nmade and
concluded that all paynents made from January 1 through Cctober

14, 1990, were not nmade pursuant to a “witten separation
instrunent”. 1d.

Simlarly, in Abood v. Conm ssioner, T.C Meno. 1990-453, by

the express terns of the court order, the taxpayer’s obligation to
pay alinony term nated on June 1, 1985. The Court held that any
paynments made thereafter were purely voluntary and hence did not
qualify as alinony under sections 71(a) and 215(a). 1d.; see also

Ser ednesky v. Conm ssioner, T.C Meno. 1993-566 (hol ding that

t axpayer may not deduct rental paynents nmade on behalf of his
former wfe as alinony, because the divorce judgnent specifically
required himto provide “housing”).

M. Ray testified that he was told that the divorce was final
after the March 13 arbitration and that he understood this to nean
that he had a choice of when to nake the first alinony paynent.

M. Ray chose to make the Initial Paynment on March 22, 2002,

because he wanted to “get it over with” and because it was
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convenient for himto schedule his alinony paynents on or
imredi ately after his paydays. 1In 2002, M. Ray was paid by his
enpl oyer on the 7th and the 21st of every nonth.

Regar dl ess of when the divorce was ultimately finalized, M.
Ray did not have an obligation to pay alinony under the qualifying
di vorce instrunment until April 1, 2002. Were the paynents were
not mandated by a qualifying divorce or separation instrunment at
the tine that they were made, the Court has construed those

paynments as voluntary. Meyer v. Conmm ssioner, T.C Meno. 2003-12;

Hart v. Conm ssioner, T.C. Mnob. 1997-11; Abood v. Conmni ssioner,

supra; Dean v. Comm ssioner, T.C. Meno. 1981-554. Voluntary

paynments do not qualify as alinony for Federal incone tax

pur poses. See Meyer v. Conm ssioner, supra; Hart v. Comm ssioner,

supra.

According to M. Ray, although the Initial Paynent was nmade
prior to April 1, 2002, he fully intended it to be a part of his
$20, 000 alinmony obligation. The Court, however, has held that
even if the paynents nade were no less in the nature of support
t han amounts paid under a divorce decree, those paynents are not
deducti ble unless there is sone witten agreenent that creates a

legally enforceable right to the support paynments. Anderson v.

Conmi ssioner, T.C. Menp. 1999-53; Brooks v. Conmmi ssioner, T.C

Meno. 1983-304 (holding that the witing nmust provide adequate
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proof of the existence of a contract between the parties and it
must nmenorialize the parties’ understanding regarding the terns of
al i nrony paynents).

Accordingly, the Initial Paynment was not made “under” the
qual i fying divorce instrunent because it was paid prior to Apri
1, 2002. Paynents not received under a divorce decree or
separation instrunent are not deducti bl e under section 215.

Heal ey v. Commi ssioner, supra; Ali v. Conm ssioner, T.C. Mno.

2004-284: Meyer v. Conmi ssioner, supra; Jachymyv. Conm ssioner,

T.C. Meno. 1984-181.

Based on the foregoing, the Court concludes that the Initial
Paynent was voluntary because it fell outside of the scope of the
qualified divorce instrunent, and it is therefore not alinony

wi thin the neaning of section 71(b)(1).

B. VWhet her Check Nos. 1129 and 1148 Were
Alinony or Child Support Paynents

The divorce decree obligated M. Ray to pay child support of
$2,000 per nmonth, with the first paynment due and payabl e on Apri
1, 2002. Al child support paynments were required to be nade
through the Harris County Child Support Departnent (departnent)
and remtted by the departnent to Ms. Bader.

During the exam nation, M. Ray and the exam ning agent
assuned that any check in the amount of $3,000, dated after Apri

1, 2002, was intended as alinony of $2,000 and child support of
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$1, 000, unless M. Ray could prove otherw se. Check No. 1129
falls within this category.

Subsequent to the exam nation, M. Ray obtained a copy of
cancel ed check No. 1129. It was nmade payable to “Jennie Ray”, and
had a notation of “Alinony”. |In addition, M. Ray introduced a
copy of cancel ed check No. 1126, dated May 2, 2002, nade payabl e
to “Harris County Child Support” in the anount of $2,000 (Muy
child support) to prove that a separate child support paynent was
sent to the departnment in May of 2002. At trial, M. Ray argued
that check Nos. 1129 and 1126, when vi ewed together, showed that
the entire $3,000 of check 1129 was al i nony.

M. Ray contends that the May child support paynent was the
first tinme that he had sent his paynent through the departnent.
M. Ray explained that check No. 1114, the paynent imredi ately
precedi ng check No. 1129, bore a notation of “1000-child support
2000-al i nony”, because in April he did not know where the child
support paynents should be sent. Checks thereafter did not
specify a child support and alinony split, because all child
support paynents were sent through Harris County, and all alinony
paynments were sent directly to Ms. Bader

Ms. Bader, on the other hand, does not renenber whether the
checks at issue were intended as child support or alinony, but she

neverthel ess contends that they were for child support. M. Bader
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presented a bank statenent to show that she did not receive her
first child support paynment fromthe departnent, via direct
deposit, until July 8, 2002. She therefore argues that check Nos.
1129 and 1148, both dated in May and whose sumis equal to an
install ment of a child support paynent, were in actuality child
support since she received nothing fromthe departnment until July.

Ms. Bader is essentially arguing that M. Ray failed to pay
the May child support to the departnent. This argunent, however,
i's not persuasive. According to Ms. Bader’s own testinony, M.
Ray had al ways been tinely with his child support paynents during
their separation. In the one instance where he forgot to make his
child support paynent, he pronptly paid upon her request. It is
likely that the 2-nonth delay was attributable to processing and
setting up the initial account for the child support paynents. In
light of M. Ray’s paynent history and the cancel ed check for the
May child support paynent, the Court concludes that M. Ray paid
child support to the departnent for May of 2002.

In this case, both check Nos. 1129 and 1148 were nmade payabl e
to “Jennie Ray” in May of 2002 and were dated after the check for
May child support. It logically follows that these paynments were
alinony. For the Court to find otherwise, it would require an
assunption that M. Ray made $4, 000 of child support paynments in
May of 2002--%$2,000 to the departnent and another $2,000 to M.
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Bader. This is not likely since M. Ray made it clear that he had
no interest in making any paynents to Ms. Bader unless it was in
furtherance of the divorce.

Based on the evidence presented, the Court finds that the
$2,000 attributable to check Nos. 1129 and 1148 is ali nony.
Accordingly, M. Ray paid a total of $18,000 of alinmony between
April 1 and August 1, 2002.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Decisions will be entered

under Rul e 155.




